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334 U.S. App. D.C. 165; 165 F.3d 952, *;

UNITED STATES OF AMERICA, APPELLEE v. MICROSOFT CORPORATION, APPELLANT
EERFIRT

\

1999 U.S. App. LEXIS 1161, **; 1999-1 Trade Cas. (CCH) P72,‘f3/

%_I‘I
B

No. 98-5399, Consolidated with No. 98-5400 %

FrybES

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

.

PRIOR HISTORY:

334 U.S. App. D.C. 165; 165 F.3d 952; 1999 U.S. App. LEXIS 1161; 1999-1 Trade Cas. (CCH)
P72,423; 42 Fed. R. Serv. 3d (Callaghan) 1076; 27 Media L. Rep. 130@,\
r—Z2ADERE

October 20, 1998, Argued

)

January 29, 1999, Decided
(No. 98cv01232), (No. 98cv01233).

ik (citation) &S

Appeals from the United States District Court for the District of Columbia.
DISPOSITION: Affirmed.

—

FUREA |

a7 - A—L(F—T7—F)
CORE TERMS: deposition, discovery, protective order, good cause, pretrial discovery, examiner,
pretrial examination, disclosure, Sherman Act, superseded, antitrust, pretrial, Taking Evidence

Act, trade secrets, adverse party, confidential, oath, excluding, first amendment, Federal Rules,
flexible, weighed, edition, freely, deponent, Federal Rules of Civil Procedure, Rules Enabling Act,
Rules, motion to intervene, substantive right

\ COUNSEL: Richard J. Urowsky argued the cause for appellant. With him on the briefs were John L.
by Circuit Judge GINSBURG.

Warden, D. Stuart Meiklejohn, Thomas R. Leuba, Christopher J. Meyers, Christine M. Motta, James R.
Weiss, William H. Neukom and Thomas W. Burt. David A. Heiner, Jr., Richard C.

OPINIONBY: GINSBURG 4— |

it
il

HARHE
OPINION:

JUDGES: Before: WILLIAMS, GINSBURG, and SENTELLE, Circuit Judges. Opinion for the court filed

EREMELEHF
[*953]

GINSBURG, Circuit Judge: The Publicity in Taking Evidence Act of 1913 provides
that depositions of witnesses for use in any suit in equity brought by the [**2] Government under
the Sherman Act "shall be open to the public as freely as are trials in open court." 15 U.S.C. 7 30.

Microsoft Corporation, the defendant in such an antitrust case, appeals the district court's order

order under Rule 26(c).

requiring the depositions in this case to be taken in public, subject to provisions for the protection of
Procedure, namely, interrogations undertaken for the purpose of pretrial discovery. In the alternative,

trade secrets and other confidential business information. Microsoft argues that the "depositions"

referred to in the statute are not the depositions known today under the Federal Rules of Civil

Microsoft argues that 7 30 conflicts with and is superseded by the standard for granting a protective
(hEg)
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15 USCS § 78h (2000) el
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§ 78h. Restrictions on borrowing and lending by members, brokers, and dealers /

It shall be unlawful for any registered broker or dealer, member of a national securities exchange, or
broker or dealer who transacts a business in securities through the medium of any member of a
national securities exchange, directly or indirectly--

(a) In contravention of such rules and regulations as the Commission shall prescribe for the protection
of investors to hypothecate or arrange for the hypothecation of any securities carried for the account of
any customer under circumstances (1) that will permit the commingling of his securities without his
written consent with the securities of any other customer, (2) that will permit such securities to be
commingled with the securities of any person other than a bona fide customer, or (3) that will permit
such securities to be hypothecated, or subjected to any lien or claim of the pledgee, for a sum in
excess of the aggregate indebtedness of such customers in respect of such securities.

(b) To lend or arrange for the lending of any securities carried for the account of any customer without
the written consent of such customer or in contravention of such rules and regulations as the
Commission shall prescribe for the protection of investors.

HISTORY:

(June 6, 1934, ch 404, Title |, § 8, 48 Stat. 888; June 4, 1975, P.L. 94-29 § 5, 89 Stat 109; Oct. 3,
1984, P.L. 98-440, Title |, § 103, 98 Stat. 1690; Sept. 23, 1994, P.L. 103-325, Title Il, Subtitle A, § 204,
108 Stat. 2199; Oct. 11, 1996, P.L. 104-290, Title |, § 104(b), 110 Stat. 3423.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Effective date of section:
This section is effective Oct. 1, 1934, as provided by Act June 6, 1934, ch 404, Title |, § 34, 48 Stat.
905, which appears as 15 USCS § 78hh.

Amendments:

1975. Act June 4, 1975 (effective 6/4/75, as provided by § 31(a) of such Act which appears as 15 USCS § 78b
note), in the introductory matter, inserted "registered broker or dealer,", deleted "any" preceding "broker or
dealer who", deleted "such" following "medium of any", and inserted "of a national securities exchange';
deleted former subsec. (b) which read: "To permit in the ordinary course of business as a broker his aggregate
indebtedness to all other persons, including customers' credit balance (but excluding indebtedness secured by
exempted securities), to exceed such percentage of the net capital (exclusive of fixed assets and value of
exchange membership) employed in the business, but not exceeding in any case 2,000 per centum, as the
Commission may by rules and regulations prescribe as necessary or appropriate in the public interest or for
the protection of investors."; redesignated former subsec. (c) as subsec. (b); and redesignated former subsec. (d)
as subsec. (c), and inserted "or in contravention of such rules and regulations as the Commission shall
prescribe for the protection of investors".
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LEADING CASES: I. CONSTITUTIONAL LAW

30

Mark Tushnet* ¢ £E54

A

SUMMARY:

... Federalism - State Sovereign Immunity in State Court. ... According to the majority's reading of
precedent, the decisions in Hall and Hilton were but aberrant departures from the well-established
assumption "that the States retain their immunity from private suits prosecuted in their own courts." ...
Contrary to petitioners' argument that an absence of debate about state-court suits rendered the
historical record unenlightening, the Court deemed such silence to underscore the ubiquity of
eighteenth-century assumptions about state sovereign immunity. ... When the Court returned in Alden
to the interaction of the same federal system with the same federal law, however, the Constitution led
the Justices to find a sphere of sovereign immunity broader than that of state sovereignty - an
immunity that swallowed the most effective remedies for the very rights made enforceable against the
states by Garcia. ... The irony of Justice Kennedy's invocation in Alden of that earlier language is not
hard to capture; having conceded the substantive authority to create federal rights to certain state
employment benefits, the Alden Court could deploy federalism only as a tool by which to frustrate the
vindication of those rights, and to condone the incursion by state sovereign immunity into the
unquestioned federal capacity of citizens. ...

TEXT:
[*200]

A. Constitutional Structure
1. Federalism - State Sovereign Immunity in State Court.

- Propelled by the "ever-whirling wheels of American federalism," n1 the Rehnquist Court has offered a
forceful answer to those who questioned whether it could generate a consistent, overarching theme.
n2 Emerging from the Court's decisions over the last seven years - and taking polished shape on a
single day last June - is a constitutional structure designed around a rigid federal frame. The Court
placed the "capstone" n3 on that structure last Term, holding in Alden v. Maine n4 that state sovereign
immunity prevents Congress acting under its Article | powers from subjecting a nonconsenting state to
private suits for damages in its own courts. n5 By focusing their efforts on extensive and ultimately
unproductive historical analyses, however, both majority and dissent obscured the true import of the
Court's decision: that the method of expanding state autonomy in Alden clashes with basic
constitutional elements of the federal system.
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